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Dear E-Commerce Retailer:

I’'m about to make what the FTC would characterize as an “earnings
claim,” butit’s not deceptive because the claim is true, not misleading,
and has substantiation. If you take a few hours to read this playbook,

you could literally save yourself and your business millions of dollars.

You will better understand how to protect your business from

Damon W.D. Wright
dwright@grsm.com

regulatory action, consumer class actions, and competitors. You will

be better positioned to make money and sleep well at night.

This can be a challenge. If you're selling products or services direct-
to-consumer and have enjoyed any success, you know you can never
stop learning — especially now. Generative Al has revolutionized
technology, content creation, and consumer communication. The FTC
is issuing new advertising rules and filing aggressive enforcement
actions almost every week. The states have complicated compliance,
with new laws governing subscription billing, telemarketing, and data

monetization. It can be hard for anyone to keep up.

The good news is that we address all this and more in this latest
edition, we’re providing real world practical guidance, and we’re
providing this for free. So if you want to build your business on a
strong foundation and are serious about wanting to achieve success,
you should read this, circulate it within your business, and refer to it

often. If knowledge is power, you'll have a competitive advantage.

Sincerely,
Deme- U2 (_Ja\w
Damon W.D. Wright

Editor, E-Commerce Retailer Legal Guide

Chair, Advertising & E-Commerce Practice Group
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One Easy Way To Avoid
Class Actions

RYAN M. POTEET - STEPHEN J. FREELAND - CLAIR WISCHUSEN - SAM STEIN - STEPHANIE BORTNICK

MAGINE THAT RIGHT NOW, a litigious, opportunistic consumer is diligently

searching the Internet. He goes from one e-commerce website to the next. At

each, he doesn’t stop to study the product images or features. He doesn’t care
about the product, the product claims, or the testimonials. But he knows what he
wants to find. He keeps moving his mouse, clicking the hyperlinks, visiting the
checkout page, and scrolling down the website terms. Halfway through the terms,
he frowns. But he clicks away, goes to the next website, and keeps searching. He
knows he’ll find what he wants soon enough. And finally, he hits pay dirt. He has
found an e-commerce website that does not have a clickwrap contract, a mandatory
arbitration provision, or a class action waiver provision. He buys the most expensive
product on the website and then takes a lunch break. He’ll start working on his class
action lawsuit in the afternoon. This fact pattern is fiction, but it could be real and it

could be your website.

Many smart and driven e-commerce retailers spend countless hours sourcing their
products and optimizing their website. This is very important of course. But somehow
another very important, and extremely easy, part of building a successful brand too
often goes overlooked. Including a clickwrap agreement on your checkout page
and mandatory arbitration and class action waiver provisions in your website terms
can literally save you millions of dollars.

A clickwrap contract is an online contract between a retailer and a consumer. But
it isn’t fancy. It is only a sentence next to an unchecked checkbox or above an ‘I
Agree” button displayed in the body of the checkout page. And the sentence is
simple —something like “I agree to the website terms of sale” or “By clicking ‘I
Agree’ below, | agree to the website terms of sale” with the words “website terms of
sale” hyperlinked to the complete terms. Where a consumer affirmatively checks the
unchecked checkbox or clicks the “I Agree” button before completing a purchase,
courts consistently find that the consumer is bound by and has agreed to the website
terms of sale.

A browsewrap contractis very different, if it is a contract at all. A browsewrap contract
is where the footer of a webpage contains the hyperlinked words “website terms of
sale.” Unlike a clickwrap contract, a consumer does not take affirmative action to
agree and may not even see the hyperlinked words in the footer at all. Thus, courts
typically hold that a browsewrap contract does not bind a consumer to anything, as
consumers are typically unaware that any terms were even offered, must less that
continued use of the website demonstrates acceptance of those terms. So while
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it is good to have the hyperlinked words “website terms of sale” in the footer, you
should not rely on a browsewrap contract. You need to use a clickwrap contract to
obtain the consumer’s acceptance of the website terms.

This brings us to mandatory arbitration and class action waiver. Applying the Federal
Arbitration Act, the U.S. Supreme Court has consistently held that well-drafted
mandatory arbitration and class action waiver provisions in website terms, where
agreed to by the consumer, are generally enforceable to require arbitration and bar
class actions, regardless of any state law to the contrary. This is one of the reasons
it is so critical to use a clickwrap contract to obtain the consumer’s acceptance of
the website terms. You need the consumer’s acceptance of the website terms to
make the website terms, including mandatory arbitration and class action waiver
provisions, enforceable against the consumer. Without acceptance, your website
terms—even if brilliant—can be entirely useless. However, with acceptance and
well-written mandatory arbitration and class action waiver provisions, you will have
substantially insulated your business from any class action liability. And remember
— if you amend your website terms to include important provisions like a mandatory
arbitration and class action waiver clause, you may want to use a clickwrap contract
again. An “e-mail blast” to your subscribers, no matter how well it explains changes
you’ve made to website terms, may not be enough to prove that your subscribers
had actual or constructive notice of those changes.

That said, this would only protect you from class action liability arising from sales
on your website. It would not protect you from class action liability for products sold
away from your website, such as on Amazon or at a brick and mortar store. For these
types of sales, and while the law is less settled here, you should include mandatory
arbitration and class action waiver provisions in a packing insert placed inside your
product retail boxes. This is known as a shrinkwrap agreement. It is important that
the shrinkwrap agreement contain a notice that, by opening the box and then using
the product, the consumer consents to the shrinkwrap agreement, including its
mandatory arbitration and class action waiver provisions.

Now back to the hypothetical, but with a change. You've now worked with
experienced counsel to make sure you have an enforceable clickwrap contract
and enforceable website terms of sale, including mandatory arbitration and class
action waiver provisions. The litigious, opportunistic consumer visits your website, is
bummed by what he sees, and clicks away in search of another target. The end. @
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Three Things (And More) That All
Subscription Retailers Must Know

RYAN M. POTEET - STEPHEN J. FREELAND - SAM STEIN - CLAIR WISCHUSEN - GRAHAM REYNOLDS

OU OWN A SUCCESSFUL “Cigar of the Month” subscription business.

A while back, you signed up to receive FTC alerts by email, but you’ve

never really read them. At most, you skimmed them for a split-second.
Over several weeks though, you realize that you seem to be skimming the exact
same FTC alert every time. You think maybe the FTC is spamming you, sending the
same FTC alert again and again. Going back and searching your past email, you
then have a realization—“no, each of these FTC alerts is about a different FTC case,
and the FTC keeps shutting down and taking millions of dollars from subscription
retailers.” You take a long pause because you’re a subscription retailer. As you read
more, you discover that in case after case, the FTC is proving violations of something
called “ROSCA.” And subscription retailers selling everything from health and beauty
products to golf balls and lingerie have been targeted and crushed. You immediately

go to your website’s checkout page and ask yourself, “am | violating ROSCA?”

Subscription billing has been around for decades—from phone service to
newspapers to milk delivery. More and more though, consumers count on
subscription goods and services to save time and simplify life. One quick transaction
and consumers can receive regular delivery of their favorite foods, vitamins and
supplements, fashionable clothing, or a lifestyle subscription box. No doubt, a
subscription product or service can help improve people’s lives. But regulators,
the credit card brands, and consumers have become increasingly frustrated with
subscription retailers who aren’t following ROSCA.

Getting Right with ROSCA

ROSCA is the acronym for the Restore Online Shoppers’ Confidence Act, a federal
law enforced by the FTC. In large part, ROSCA is about protecting consumers from
being billed on subscription without their consent. The FTC aggressively prosecutes
subscription retailers who fail to comply with ROSCA, especially those who advertise
a “trial offer” In those cases, the FTC has historically gone to court ex parte, i.e.,
without the defendants’ appearance or even knowledge of the case, and obtained a
court order freezing the business and the business owner’s assets and appointing a
receiver to take control of the business and its assets. While asset freezes are things
of the past, the FTC frequently relies on ROSCA to obtain civil penalties in excess of
$50,0000 per violation to combat deceptive subscription billing practices

Although the consequences of violating ROSCA can be draconian, it is easy to
comply. ROSCA imposes requirements on e-commerce retailers who sell goods or
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services via a subscription billing or “negative option” plan. This is a billing model
where, after an initial payment, a consumer will continue to be charged and continue
to receive a good or service indefinitely unless and until they take affirmative action
to cancel. ROSCA has three requirements:
1. The retailer must clearly and conspicuously disclose all material terms
of the subscription offer before obtaining the consumer’s billing information;
2. The retailer must obtain a consumer’s express informed consent the
material terms of the subscription offer; and

3. The retailer must provide a simple and easy mechanism for a consumer
to cancel.

What does this mean? For the first element, a retailer must disclose the amount the
consumer will be charged, the frequency of those charges, the deadlines for taking
action to avoid charges, that the charges will continue unless and until the consumer
cancels, and how to cancel. Retailers should also disclose any limitations related to
a consumer’s ability to use their subscription (e.g., early termination fees and other
restrictions). These disclosures must be easy to understand and in a conspicuously
sized font and location so that the consumer can’t miss them. As the FTC recently
explained in a rulemaking on the issue, the disclosures must be “unavoidable” and
located immediately adjacent to the mechanism that the retailer uses to get consent
to those terms.

For the second element, a retailer should use an unchecked checkbox accompanied
by the billing and cancellation terms, with the consumer required to check the
checkbox and affirmatively agree to the terms before payment. While there may
be alterative approaches, the FTC’'s most recent rulemaking strengthens this
requirement and strongly suggests that a checkbox may be the only defensible way
to get a consumer’s consent to terms of the subscription offer.

For the third element, the retailer must provide consumers an easy way to cancel their
subscription (e.g., by calling customer support, sending an email, or accessing their
account online). It is likely that the FTC will soon require retailers to give consumers
an online method to cancel their subscriptions and even prohibit retailers from
attempting to “save the sale” or down sell consumers absent consumer’s express
consent to those attempts.

A subscription retailer that buries the billing and cancellation terms in fine print or on
the bottom of a checkout page will find itself in hot water. Likewise, a subscription
retailer who uses a pre-checked checkbox or scatters the material terms of the
subscription offer across it website will likely violate ROSCA because consumers are
unlikely to have provided affirmative express consent to those terms, as opposed to
the offer more generally. Subscription retailers that frustrate consumers’ attempts to
cancel their subscription by imposing barriers (e.g., call-in requirements, long hold
times, etc.) or using aggressive save the sale tactics will also be found to violate
ROSCA.

To be sure, the FTC has made prosecuting subscription retailers who advertise a
“free” trial and otherwise violate ROSCA an enforcement priority. However, the FTC
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has also prosecuted many subscription retailers who do not advertise a “free trial,”
did not intend to deceive anyone, and instead intended to comply and thought
they complied with ROSCA. In some cases, the FTC has alleged that the billing and
cancellation terms are too long or confusing, not in large enough font, or too low or
not in an obvious place on the website checkout page. In other cases, the FTC has
alleged that text disclosing the terms above a “PURCHASE” or a similar button, in
lieu of an unchecked checkbox, does not constitute express, affirmative consent by
a consumer. In other cases, the FTC has alleged that, although the initial checkout
page may have complied with ROSCA, a retailer then violated ROSCA when using
a “one-click upsell” to sell a second product on subscription without again clearly
and conspicuously disclosing the terms or again obtaining the consumer’s express,
affirmative consent to the upsell terms.

But Wait, the States Have Something to Say

In addition to ROSCA, many states including California, D.C., North Dakota, Vermont,
and Virginia, regulate subscription billing. Similar laws became effective in Delaware,
Colorado, and lllinois on January 1, 2022. In Vermont, for example, the businesses
must provide a separate opt-in mechanism for any auto renewal terms.

California has the California Automatic Renewal Law (Cal. Bus. & Prof. Code §
17600). This mirrors ROSCA, but adds several requirements. First, subscription
retailers must send consumers a post-transaction email that reiterates the billing
and cancellation terms of the subscription offer. Second, subscription retailers who
complete transactions online must provide the consumers an immediate online
method of cancellation. This may include a prominently located direct link located
within a subscriber’s account or providing consumers an immediately accessible,
preformatted email that a consumer can send without additional information. Third,
when a business operating in California enrolls a customer in a subscription with
a free trial or gift, or an initial discount period longer than thirty-one days, it must
notify the consumer in writing or electronically three to twenty-one days before the
expiration of the applicable period. And for subscriptions with a term of one year
or longer, businesses will have to give written or electronic notice to consumers
in a retainable form fifteen to forty-five days before the renewal date. These
renewal notices must clearly and conspicuously disclose that the subscription term
will automatically renew unless cancelled along with the length of any additional
renewal terms.

Many leading, brand-name subscription retailers have also been found liable in
consumer class actions for violation of the California Automatic Renewal Laws and
other similar state statutes. The consumer class actions often address what some
would view to be minor technical statutory violations, for instance, not disclosing
how to cancel on the checkout page but instead having a “how to cancel” hyperlink
that, when clicked, leads to a pop-up box. Like the billing terms (how much the
consumer will pay), the cancellation terms (how the consumer can cancel) should
be displayed on the checkout page, without the consumer having to click anything
to see them.
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Visa and MasterCard Too

Visa and MasterCard also joined the effort to ensure consumers understand and
agree to subscription billing and cancellation terms before purchase and are
reminded about them after purchase.

In April 2019, MasterCard implemented rules mirroring ROSCA, but added
requirements for subscription retailers to send post-transaction notifications to
consumers about billing and cancellation terms. MasterCard’s rules apply only
to physical products and not digital products. MasterCard has instructed that
subscription retailers who sell physical products must use MCC code 5968 (Direct
Marketing — Continuity/Subscription Merchants) and TCC T (non-face-to-face) to
identify all non-face-to-face negative option billing transactions, advising that these
transactions and their merchants will be classified as high-risk.

In April 2020, Visa implemented new rules for subscription retailers who sell physical
or digital products and who offer a free trial or introductory offer that rolls into a
subscription if not canceled. Along with mirroring ROSCA, the new Visa rules require
post-transaction electronic notice to consumers about all billing terms, as well as a
link or other simple mechanism to cancel. The new Visa rules further require an
electronic reminder notification with a link to online cancellation at least seven days
before initiating a recurring transaction.

Visa and MasterCard have made clear that they are closely monitoring subscription
retailers, especially those who advertise a “free trial.” Perhaps as much as the FTC,
Visa and MasterCard have the power to end a business. Though card brand rules do
not have the force of law, a subscription retailer who violates them could end up on
the MATCH list and lose credit card payment processing.

Your Next Steps

The good news is that it is easy to comply with ROSCA and similar rules once you
understand what you need to do. It is also imperative that you comply. The FTC
enforcement and consumer class actions haven't just targeted subscription retailers
who advertise a “free trial” without disclosing and getting consumer consent to a
subscription. Rather, subscription retailers who had every intent to follow the law
have been targeted, and a simple oversight like failing to disclose how to cancel
on the checkout page can create liability. So right now, you should take a closer
look at your checkout page. If you're using the standard Shopify checkout page
template to sell on subscription, chances are you are at risk and should immediately
customize the page. Likewise, you should take a closer look at your email receipt
language, making sure it reiterates the subscription billing and cancellation terms.
And of course, so you don’t end up the subject of the next FTC alert, you would be
wise to have experienced counsel review all of this as well. @
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How To Add Value To Your Brand
With Trademarks

SUSAN MEYER - SEAN FLAHERTY - HAZEL PANGAN - HOWARD N. SHIPLEY - HANNAH BROWN

HE NAME FOR YOUR clothing brand came to you in a flash of genius late

one night. Within months of product launch, sales were exploding. You

thought about applying for trademark registration but figured that could
wait because, right now, you’re just focused on making money. Then one day, a
friend mentions she saw your brand’s clothing online at a much lower price than
she thought you charged. Running a quick search, you discover a competitor is
selling clothing like yours with a brand virtually identical to yours! Even worse, you
then check out your BBB profile and see complaints from consumers who didn’t
even purchase from you but instead from the competitor! Realizing you need to take
action fast, and wishing you’d done this earlier, you pick up the phone, call your

lawyer, and ask “how do | stop this?”

You need to protect your brand. You brand is your company’s lifeblood—it’s
how consumers recognize and identify your services and products over your
competitors. Some of the world’s biggest companies thrive on the strength of their
trademark portfolio and consumers’ recognition of the marks. Trademarks are
like reputations—the stronger they are, the more well-received and credible the
services and products offered under them will be. A strong mark translates into
strong consumer recognition, and, in turn, strong sales and revenue.

Apply for Trademark Registration

A trademark is a source identifier: it lets consumers know a good or service is
authentic. Trademarks don’t have to be registered and are protectable under
common law once a business uses a mark—that is, as long as it is distinctive and
the first to be used on that particular type of good or service. However, a business
can also apply for a federally-registered trademark. This requires application to
and approval by the U.S. Patent and Trademark Office (“USPTO”). If you seek to
enforce your trademark against others, it is far better to have a federally-registered
trademark than merely a common law trademark because a federally-registered
trademark carries the presumption that you have priority over others across the
country for that good or service.

Although the term “trademark” is sometimes used to refer to both types, there are
two types of marks: trademarks and service marks. Trademarks are for goods, like
shoes and athletic apparel by Nike; high-fashion apparel and accessories by Chanel;
and computers by Dell Service marks are for services provided to consumers like
fast food by KFC; air travel by United; and online search engine and advertising
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by Google® But don’t fret—you don’t have to be famous to get a registration! The
only requirements are actual use (i.e., sales of goods or rendering the services to
customers) across state lines or importing such goods or services into the U.S. The
U.S. even allows you to reserve a mark you intend to use through an “intent to use”
application.

There are major benefits of registration. A registration provides public notice of
the ownership of a mark and the legal presumption that the mark is owned by
that business nationwide in connection with the goods or services listed in the
registration. You have the ability to bring legal action against an infringer in federal
court and to record the registration with customs authorities to prevent importation
of infringing goods. Your markis listed on the USPTO database, which is searched by
third parties when looking at new marks, thus discouraging accidental infringement.
You can also use your U.S. registration as a basis for registration in other countries.

Selecting a good mark is important because the USPTO will not register generic
marks, like “beer” or “sweatshirt,” and will not register merely descriptive marks, like
“Beer House” or “California Sweatshirt,” without showing the public recognizes that
mark as yours already. You should also ensure that the mark you're thinking of using
is not already being used by someone else for the same or a similar type of goods
or services.

Before the registration is issued, a business should always use the TM indicator
to show that you claim rights to the mark. Once the mark is registered, you should
consistently use the registration symbol ®.

Enforce Your Rights In Your Mark

You’ve worked very hard to create and build your brand, so it’s very important that
you take steps to protect your mark and take action against those who infringe upon
it. Failure to take steps to stop the use of a similar mark in commerce potentially
weakens your mark, risking the loss of the substantial goodwill that you've built
in your mark, not to mention all of the hard work and money you’ve invested in
promoting and advertising your brand, and developing and selling top-quality
services and/or products under it.

Failing to protectyour mark againstinfringing uses and allowing themto coexist can be
deemed acceptance of those uses and diminishes your ability to challenge infringing
uses. This is especially important in light of the new Trademark Modernization Act
(TMA), which introduced two new “nonuse” cancellation procedures — expungement
and reexamination. And with the proliferation of “metaverses,” virtual spaces where
users can interact and connect with each other, brand owners must consider how
to develop their virtual marketplaces with appropriate trademark registrations.
If you operate in the virtual world, having a registration that makes reference to
virtual goods in some way could potentially strengthen your rights. Plus, consumers
who buy knockoff services or products under a copycat mark with the mistaken
impression that they are buying your products could have a negative impact on your
brand. Think about those misdirected negative reviews!
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So, What Exactly Do You Need to Do?

First, after conducting a proper trademark search and selecting your mark, you
should apply to register your mark as soon as you intend to use or begin using it in
commerce. You should then, implement a program to monitor the use of your mark
in the marketplace. This means checking the internet for potential infringing uses by
conducting a Google search and searching social media. Next, you should sign up
for a trademark watch service which monitor thousands of new federal trademark
applications published by the USPTO in the Official Gazette each month. The service
will alert you when another party applies to register the same or a similar mark in
the same class of services of goods as your mark. You can then file an opposition to
stop the registration of the other party’s mark.

If you need to litigate to protect your trademark rights, you must prove protectable
rights in a mark (a valid trademark registration is prima facie evidence of this, and
conversely, failure to enforce your rights against infringers weakens the validity
of your mark) and that the infringer’s use creates a likelihood of confusion to the
consuming public about the origin of the infringer's goods or services. Likelihood of
confusion is measured by eight factors:
- the similarity in the overall impression created by the two marks (be it in how
the marks look, their phonetic similarities, or their underlying meanings);
- the similarities of the goods and services involved, as well as their
marketing channels;
- the strength of the trademark owner’s mark;
- any evidence of actual confusion by consumers;
- the intent of the infringer in adopting its mark;
- the physical proximity of the goods in the retail marketplace;
- the degree of care likely to be exercised by the consumer; and

- the likelihood of expansion of the product lines.

The available remedies for trademark infringement include lost profits, disgorgement
of the infringer’s profits, injunctive relief, and, in some cases, attorney’s fees. If you
prevail in a claim for counterfeiting, where the standard is whether the infringing

|n

product and use of the mark are “nearly identical” to the trademark owner’s
product and use of the mark, you can recover between $1,000 to $200,000 in
statutory damages per counterfeit mark, per type of goods or services sold. If the
counterfeiting was willful, you may also be able to recover treble damages and

attorney’s fees, or up to $2,000,000.

Use UDRP Proceedings to Seize Infringing Domain Names

If an infringer uses your trademark as part of their domain name, you can also take
swift action to stop this. The Internet Corporation for Assigned Names and Numbers
(“ICANN”), the organization responsible for coordinating and maintaining standards
and procedures for domain name registration, instituted the Uniform Domain-Name
Dispute-Resolution Policy (referred to as the “UDRP”) to resolve disputes regarding
domain names. While trademark owners can still request that a court transfer a
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domain name as part of a lawsuit, UDRP arbitrations can effectuate a transfer
cheaper and faster —usually within two or three months.

The arbitration organizations most widely used by U.S. trademark owners are
the National Arbitration Forum (the “Forum”) and the World Intellectual Property
Organization (“WIPQO”).

A UDRP complaint must provide facts and legal argument supporting that:
« The complaining retailer owns the trademark at issue;
- The trademark was distinctive (or famous) at the time the domain name
was registered;
- The domain name is identical to or confusingly similar to (or dilutive of)
the trademark; and
- The registrant acted with a bad faith intent to profit from the mark.

While many registrants now keep their information private, the email addresses
listed in the registry will still forward emails to the email address the registrant
provided. Moreover, such privacy measures do not protect registrants from UDRP
actions. Trademark owners can simply file the UDRP action against the domain
name. The registrar will then be ordered to provide actual registration information,
and the trademark owners will be given the opportunity to amend the complaint
with this new information.

While UDRP actions may be faster and cheaper than litigation, they do have some
limitations. An arbitrator can only determine who should own the domain name in
dispute; they cannot stop the infringer from putting the infringing mark on the product
packaging, nor can they stop the infringer from registering another confusingly
similar domain name —at least, not until you file another action targeting the new
domain name. UDRP actions also only apply to the domain name, so an arbitrator
cannot adjudicate subdomain infringement or infringement anywhere other than in
domain name. So if your infringer uses a subdomain like yourmark.nonfringingterm.
net, or a webpage like www.noninfringingterm.net/yourmark, a UDRP action will not
provide relief.

If You Haven't Yet, Apply for Trademark Registration Now

Returning to our hypothetical, our clothing retailer should have applied for
registration before going to market. A registration may have deterred the upstart
competitor by itself. But it’s not too late to take action. Working with experienced
trademark counsel, our clothing retailer has now applied for registration, sent
a powerful cease and desist letter to the competitor, and caused the competitor
to stop infringing—appreciating that they had put all of their profits at risk. And
with federal registration expected in a few months, our clothing retailer has now
strengthened the brand, made the business more valuable, and set themselves up
to attack and prevent any infringement in the future. @
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How To Protect Your Ad Copy
With Copyrights

HANNAH BROWN - SEAN FLAHERTY - HOWARD N. SHIPLEY - SUSAN MEYER - HAZEL PANGAN

OU’RE PROUD OF YOUR advertising and your “Maximize Your Mindset”

business coaching website. You’'ve optimized and split-tested all of it.

Consumers click the ads. Consumers follow down the funnel. Consumers
then convert and give rave reviews. Your ad copy, your website, your coaching
content, all of it is perfect. But it’s not just consumers who are impressed. So are
others looking to ride your coattails, take advantage of your hard work and creativity,
and copy, ie. infringe your creation. You begin seeing competitor advertising
using your photos and text, competitor website funnels that do the same, and even
blatant copying of your code. It’s like you trained hard for a marathon, running it
with determination and a sense of accomplishment, looking forward to your medal,
and someone jumped out of the subway and onto the course in front of you. You’re

pissed.

You can fight back. You own the copyright in your creative work. As a copyright
owner, this means you hold the exclusive right as the creator of a creative work
to reproduce the work. Advertising is protected by copyright, just like a book,
song, or drawing. If you want to go after your infringing competitor for ripping your
advertising, website, or content, or just want to be fully prepared in case this ever
happens, you want to do this.

Apply for Copyright Registration

Copyright arises automatically, the moment you create a work of original authorship.
The degree of originality does not need to be much. It doesn’t even need to be very
good. It just needs to be original. You can put © 2019 Acme Coaching Co. on your
ads and your website without anyone’s permission. That said, if you take pride in
your original work and want to prevent others from infringing or go after them if they
do, you should absolutely register with the U.S. Copyright Office. It's not expensive
or onerous. The fee is only $55 and the one-page form is fairly easy to complete.

Perhaps the biggest reason to apply for copyright registration is because it is a
prerequisite for suing in court. But beyond this, it is important to apply for copyright
registration soon after publishing a work. This is because a timely registration is
needed if you want to have all available remedies when you sue for infringement.

If you apply for copyright registration within three months of the work’s publication
or before the infringement occurs, you can elect to recover either actual damages
or statutory damages of up to $150,000 per infringement, plus attorney’s fees. By
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contrast, without a timely registration, statutory damages are not available and your
only option is actual damages —typically, either lost profits, a reasonable royalty, or
disgorgement of the infringer’s profits which can be nominal and difficult to prove.

The bottom line is because statutory damages may be higher and require far less
proof than actual damages, you should register your work with the U.S. Copyright
Office and do this as quickly as possible after the work is published.

Pursue Infringers for Compensation

Copyright infringement is the use of works protected by copyright law without
permission. In a copyright infringement case, it is not necessary for a copyright
owner to prove that an alleged infringer made an exact or identical copy of the
copyright owner’s original work. Rather, the test is whether the alleged infringer’s
work is “substantially similar” to the copyright owner’s original work.

To be sure, this test is not always clear-cut, exact, or precise. Because there is
an element of subjectivity and perception with the “substantial similarity” test,
reasonable people can disagree as to whether or not a work is “substantially similar”
to another. The courts will also consider how much of the copyright owner’s original
work has been copied—the less that has been copied, the less likely a court is
to find copyright infringement and vice-versa. Finally, an alleged infringer may
assert various defenses, such as parody or fair use (e.g., educational purposes).
The “fair use” defense can apply where the alleged infringer’s use of the work was
“transformative.”

When you encounter infringement, you should promptly demand that it cease and
should often demand compensation. If you have a timely registration and the copying
is “substantially similar,” you are in strong position to demand compensation because
the alleged infringer is exposed to either actual damages or statutory damages, as
well as attorney’s fees. Although courts have pushed back against certain litigation
tactics by “copyright trolls,” a copyright infringement case can be expensive for an
alleged infringer because they may end up paying not only their own attorney’s fees
but ultimately also the plaintiff’s. For smaller disputes under $30,000, there is also
a new voluntary alternative dispute resolution process for infringement disputes
before the U.S. Copyright Office. Claims of infringement, declaratory relief, and
misrepresentation in connection with Section 512 of the Digital Millennium Copyright
Act (DMCA), among others, may all be brought before the Copyright Claims Board.
The Board will attempt to facilitate settlement of the claim or resolve it on the merits,
but in an expedited procedure.

Pursue Infringers with DMCA Takedowns

The Digital Millennium Copyright Act (DMCA) protects website owners and online
service providers from copyright infringement liability based on third-party content.
But this protection requires that the website owners and online service providers
comply with the DMCA’s “safe harbor” rules and take down infringing content
upon receipt of a lawful DMCA takedown notice. Notably, a copyright owner does
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not have to have a copyright registration to send a DMCA takedown notice. For a
copyright owner that is facing infringement on Facebook, YouTube, or a website, a
DMCA takedown notice can be an efficient tool for effective relief.

Comply with DMCA “Safe Harbor” Rules Yourself

If others can post third-party content on your website, you are at risk of being
sued for copyright infringement. To avoid this, you should comply with DMCA
“safe harbor” rules yourself. Among other things, this requires that you designate
an agent to receive DMCA notifications; have the agent’s name, address, phone
number, and email on file with the U.S. Copyright Office and available on your
website; promptly remove or block access to infringing materials after copyright
owners give appropriate notice; and have adopted and reasonably implemented a
policy to block posting by repeat infringers in appropriate circumstances.

If Not Done, Apply for Copyright Registration Now

Returning to our hypothetical, the same week he learned of the copyright
infringement, our business coach applied to register his advertising, website,
and coaching content. He paid an extra $800 fee for each of three applications
for expedited processing so he would get the registration more quickly. The same
week, he sent a properly-completed DMCA takedown notice to the competitor’s
web hosting company which caused the competitor’s website to be taken down, and
sent another DMCA takedown notice to Facebook, which caused the competitor’s
Facebook page to be taken down. He has since demanded that the competitor
cease any further infringement and pay either $150,000 in statutory damages or
disgorge all of its profits, whichever is higher, to settle the matter. This competitor
has been stopped in its tracks. The message has also made its way to others in the
industry —this is one business coach you better not copy. @
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How To Create Engaging And
Compliant Advertising

SAM STEIN - RYAN M. POTEET - ELISA A. NEMIROFF - CLAIR WISCHUSEN - JASON KALKIRTZ

OUR HAIR GROWTH SHAMPOO product is amazing and you want the
world to know. You also see competitors selling similar products and making
outrageous claims about the product benefits. You know these claims are
false but also persuasive, which is frustrating. Thinking about it, you decide you want
to make the boldest product claims you can but without running afoul of advertising
law —knowing this should be the best way to ensure customer satisfaction, build a
strong and trustworthy brand, and also avoid regulatory or consumer class actions.
You think, “I'm okay if my product claims go up to the line, but | don’t want to cross

it.” But then you ask yourself, “where is that line?”

To protect consumers, Congress enacted the Federal Trade Commission Act (“FTC
Act”), which empowers the Federal Trade Commission (“FTC”) to investigate and
prosecute businesses that engage in false and deceptive advertising practices that
harm consumers. When the FTC brings an enforcement action against a business,
the consequences can be severe and can include an asset freeze, disgorgement
of all revenues, injunctive relief, and sometimes personal liability for the business
owners. A business can also face attacks for false or deceptive advertising from
state attorneys general, local district attorneys, the Better Business Bureau,
consumer class action counsel, and competitors, as well as consumer groups
and the media. But before you become too frightened, please know that you can
advertise aggressively and creatively while still complying with advertising law.

Have Substantiation for Your Product Claims

Advertisements must be truthful, cannot be deceptive or unfair, and must be
evidence-based. Thus, one of the most basic advertising rules is simply that, when
you make a claim about your product, you must have substantiation to prove it.
Here are some examples of common product claims and the minimum type of
substantiation you should have.

PRODUCT CLAIM STRONG PROOF OF CLAIM

“Product Certified A certification by a licensed doctor in the relevant field that
by Doctor” your product works as advertised and based on appropriate
tests or evaluations

“I Lost 2 Inches in A statement from your actual customer who
My Waistline in actually lost 2 inches in her waistline as a result of using your
4 Weeks” product
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PRODUCT CLAIM STRONG PROOF OF CLAIM

Before and After A statement from your actual customer that these pictures
Testimonial with Photo were actually taken before and then after using your product
and the difference arises from use of your product

“Made in Documentation from product suppliers establishing that “all
the USA” or virtually all” of the product is made from U.S. sources and
assembled in U.S. facilities.

“Tests prove Requires “competent and reliable scientific evidence” to
that [brand name] support the claim, e.g., double-blind, placebo controlled
does [X]” clinical studies of the product by qualified experts using

accepted methods

It is important that the substantiation for product claims be compiled before —not
after—making the product claim. Once compiled, you should maintain a file that
contains substantiation for each of your product claims. If the FDA, the FTC, or a
state attorney general demands substantiation for a product claim, the regulator
will not be impressed if you ask for additional time to respond. By itself, the request
could be incriminating since you should have already had the substantiation on file.

Have Prominent and Accurate Disclaimers

A common misconception is that an otherwise unsubstantiated product claim is
okay if the claim is followed by a disclaimer. Courts have consistently found that
disclaimers are ineffective and will be disregarded if a disclaimer contradicts or
significantly limits the product claim. To be effective, a disclaimer must be clear
and conspicuous, in close proximity to the product claim, and may not change but
rather can only explain or qualify the product claim. For instance, suppose a dietary
supplement advertiser wants to use before and after photos to support a claim
that the supplement will help consumers lose weight. The supplement can help
people lose weight, but the featured results are not typical. The advertiser would
need to include a disclaimer near the photos that explains the weight loss claim
(e.g., “These results are not typical, and most consumers who use our product and
also exercise regularly should expect to lose [XXX].”). Here, again, the advertiser
must also have evidence to support the product claim in the disclaimer. And what
about claims made in radio ads or on television? The same rules apply. For video
advertising, you must include disclaimers on the screen during the video at the time
you make any claims.

Avoid Testimonials at Odds with Substantiated Product Claims

Another common misconception is that if a customer provides a testimonial that
truthfully recounts their experience and belief, the testimonial can be used without
any further concern. This is not correct. The testimonial is still part of the retailer’s
advertising. Testimonials and endorsements cannot be used to make a claim that the

E-COMMERCE RETAILER LEGAL GUIDE - 18



How To

Create Engaging
And Compliant
Advertising

(CONTINUED)

retailer itself cannot substantiate. As such, the retailer cannot introduce a product
claim through a testimonial that the retailer could not otherwise make themselves.

For instance, if a customer said, “If you take Millionaire Mike’s ‘Make Money Flipping
Homes’ course, | guarantee you’ll hit six figures in six months just like me,” the
customer may believe this to be true but the retailer cannot use the testimonial
because this would not be typical and cannot be substantiated. If the retailer
nonetheless used it, they would expose themselves to regulatory and consumer
litigation, including from consumers seeking to enforce the guarantee.

Likewise, if a customer said “I'm sure this tooth whitening product will make your
teeth two shades whiter, just like it did for me,” the retailer could not use the
testimonial unless it had substantiation for the product claim that this was a typical
result. Again, the customer may really believe the product did this for her, and the
product may have actually made her teeth two shades whiter. But you need much
more than anecdotal consumer feedback to make this claim.

This issue often arises in the context of dietary supplements and cosmetics. A
customer may truthfully believe that a product helped cure their disease. The retailer
may believe its product can do the same for the others. But unless the product
has received FDA approval as a drug, the retailer cannot make disease claims.
So the retailer cannot use the “cure disease” testimonial regardless of the customer’s
truthful belief.

Use Social Influencers But Disclose Any Connection

In recent years, we've seen an explosion in the use of social influencers in
advertising. This type of advertising can be highly effective, but is also highly
scrutinized. The key here is that, if the social influencer (or, for that matter, anyone
who provides an endorsement or testimonial) has some “material connection” to the
retailer (for instance, receiving money, receiving free product, or being an employee
of the retailer), this connection must be disclosed. There are at least two reasons
for this rule.

First, with social influencers’ Instagram or other social media posts, the FTC wants
consumers to understand when a post is in fact an advertisement. Second, because
an influencer could be biased because of a material connection with a retailer (e.g.,
compensation), the FTC wants consumers to know when a connection exists so
that consumers can take this into account with their purchasing decisions. Words
like “#ad, #sponsored, or #[brand namelambassador” should be used—or even
something with a passionate tone like “I'm thrilled to be a brand ambassador for
[brand name].” There is room for creativity here. Further, the disclosure should be
clear and conspicuous. For example, a disclosure might be insufficient if consumers
have to click a link labeled “more” in order to see it.
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Use Puffery

A final word about puffery. Puffery is advertising that makes exaggerated or boastful
statements about a product that are not statements of purported fact, capable of
being proven true or false, but rather are in the nature of subjective opinion. Puffery
is allowed in advertising law, although the line between puffery and false advertising
law can be thin and sometimes blurry. For instance, in selling a hair growth product,
the statement “Women will love the way you look!” would be considered puffery,
whereas the statement “Four out of five women will love the way you look” could be
considered false advertising.

You Can Be Creative, Aggressive, and Compliant

This is a very high-level summary of advertising law. There are many complexities
and finer points. Although not addressed here, the risks of violation can also be
severe, including FTC and state attorney general action, consumer class action,
and competitor lawsuits. And at the same time, a retailer that can smartly go up
to the line, but not cross it, is in a strong position to build goodwill and customer
loyalty. Many lawyers understand the law but not necessarily marketing. Working
alongside experienced counsel who understands both, you can craft advertising
that is creative, engaging, and also compliant. @
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The Basics All Dietary Supplement
And Cosmetic Retailers Must Know

RYAN M. POTEET - STEPHEN J. FREELAND - JASON KALKIRTZ - KAl PETERS - YAN REN - SAM STEIN

FEW WEEKS AGO, YOU asked your copywriter for a VSL for a new Vitamin

D-3 product. Your copywriter comes back and says, “You’re gonna love this!

We’re gonna crush it!” Excited, you open up the script and see the headline

“Vitamin D-3 Cures COVID-19!” Whoah! Not so fast, you think. You don’t doubt that
the copywriter is correct —the VSL will lead to massive traffic and conversions. It will
crush it. But you have a strong sense that you and your company could get crushed
in the process. You're right. You decide to tell the copywriter to start over, but you

realize he needs some guidance and so do you.

Muscle pills, weight loss pills, Vitamin C, Vitamin D3, Vitamin B12, curcumin,
glucosamine, magnesium, calcium, probiotics, fish oils, detox teas, skin creams,
workout gels, essential oils, and the list goes on. All of these products are very
different. But they have one thing in common—online advertisers have long
been tempted to market them by making drug or disease claims or otherwise
unsubstantiated claims.

A quick Internet search will reveal dietary supplements and cosmetics advertised to,
among other ends, reduce the risk of cancer, prevent heart disease, treat erectile
dysfunction, and eliminate fat deposits or as substitutes for prescription drugs or
medical procedures. While the words “this product is not intended to diagnose,
treat, cure, or prevent any disease” may appear on the product advertising or
website, this is not enough. At any moment, the FDA and FTC could knock on the
retailer’s door, declare that the product is being marketed as an unapproved drug,
and enforce false advertising claims. Don’t let this happen to you.

If you're selling dietary supplements or cosmetics and are informed, smart, and
creative, you can have effective, attention-grabbing advertising copy that will both
convert and not land you in trouble.

Dietary Supplement, Cosmetic, or Unapproved New Drug?

The FDA determines whether a product is a drug or a dietary supplement based
on the product’s intended use. Dietary supplements are products intended to
supplement the diet and contain one or more ingredients such as vitamins,
herbs, amino acids, or other nutrients. Cosmetics are intended to be applied to
the human body for cleansing, beautifying, promoting attractiveness, or altering
one’s appearance. On the other hand, drugs are products intended for use in the
diagnosis, cure, mitigation, treatment, or prevention of disease, as well as products
intended to affect the structure or function of the human body.
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Importantly, dietary supplements and cosmetics do not require FDA approval to
bring the product to market. That’s not the case for drugs and is the reason why the
drug-dietary supplement/cosmetic distinction is so important.

The FDA will consider a variety of directand circumstantial evidence when determining
whether your cosmetic or dietary supplement is actually a drug. This may include
claims made in product labeling, websites, endorsements, or testimonials. The FDA
may also evaluate consumers’ perception of a product (i.e., what do consumers
expect the product to do) and whether the product contains ingredients with well-
known therapeutic use. So, the answer to whether a product is a dietary supplement,
cosmetic, or unapproved new drug really turns on your advertising.

Dietary Supplements — Drug or Disease Claims Are Prohibited

Dietary supplement advertisements may not contain drug or disease claims—
statements suggesting that a product is intended to diagnose, cure, mitigate, treat,
or prevent disease. Broadly speaking, a disease is any condition in which a part of
the body does not function properly (e.g., cardiovascular disease) or any state of
health that leads to that dysfunction (e.g., hypertension).

Prohibited drug or disease claims may be express or implied. An express claim is
one in which the claim directly links the product to a medical condition (e.g., “Use
Product X and reduce the risk of developing bowel cancer.”). On the other hand, an
implied drug/disease claim is an indirect statement about a product or ingredient
that requires the consumer to make an inference to understand that the product is
intended to diagnose, cure, treat, or prevent a particular disease. For example, an
implied disease claim may result from copy that refers to the typical symptoms of a
disease or cites to a study suggesting a product’s ingredient prevents a disease or its
symptoms. Drug/disease claims are also likely to arise when an advertiser claims that
a dietary supplement is a substitute for a drug, plays a role in the body’s response to
a disease, or mitigates the adverse effects associated with an FDA-approved therapy.

The prohibition against making drug/disease claims also applies to testimonials and
endorsements. Advertisers commonly use endorsements from healthcare providers
to promote a product. Despite the provider’s qualifications and genuine belief that
a supplement can help treat a particular disease or condition, the advertiser cannot
use that endorsement to promote a supplement. Similarly, consumer testimonials
purporting to describe how a supplement helped the consumer recover from a
medical condition are prohibited.

Dietary Supplements — The Exception for Structure/Function Claims

Drugs, by definition, include products intended to affect the structure or function of
the human body; however, dietary supplement advertisers can make such claims
so long as certain labeling and notification requirements are satisfied. Structure/
function claims describe the role of a nutrient or dietary ingredient intended to affect
the normal structure or function of the human body. The most common example
is “calcium builds strong bones.” Structure/function claims may also characterize
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the means by which a nutrient or dietary ingredient acts to maintain normal (i.e.,
healthy) structure or function. Claims like “fiber maintains bowel regularity,” “Vitamin
K promotes healthy liver function,” and “antioxidants maintain cell integrity” are
examples of permissible structure/function claims. The primary focus of a structure/
function claim is to explain how a supplement or ingredient supports or maintains
proper bodily functions. Importantly, none of these claims describes how the
supplement will take a person from a diseased state to a non-diseased state or
otherwise implies some type of disease prevention or symptom relief. Instead, these
claims focus on the supplement/ingredient’s role in maintaining the proper function
of a specific organ, system, or the body, generally. The vast majority of compliant
dietary supplement claims fall into this category.

Cosmetics —No Drug/Disease Claims or Structure/Function Claims

Cosmetics are intended to beautify or alter a person’s appearance. Like dietary
supplements, cosmetics cannot make drug or disease claims. Unlike dietary
supplement retailers, however, cosmetic retailers cannot make structure/function
claims. Advertisers frequently run afoul of the structure/function prohibition when
making age-related claims and promoting a product as a way to permanently remove
wrinkles (i.e., altering the structure of function of the skin). Similarly, hair restoration
solutions that purportedly regrow hair may cross the drug/disease-line because the
product is either intended to be a substitute for a drug (e.g., prescription hair loss
medication) or affects the structure or function of the scalp. The FDA has also found
that claims to reduce cellulite, treat varicose veins, or regenerate cells are generally
drug claims. The key here is to refrain from any implication that a cosmetic will
permanently alter a person’s skin or body. Instead, the focus should be on improving
how a person looks and feels when using a product.

But wait, there’s more. Any cosmetic manufacturer must now also comply with the
Modernization of Cosmetics Regulation Act, known as “MoCRA,” which took effect
December 29, 2023. MoCRA is intended to boost safety and consumer confidence
in the beauty and personal care industry. In sum, here’s what it requires:

- Reporting Adverse Events: Manufacturers must keep records of any

health-related issues for six years (three for small businesses) and inform
the FDA about serious issues within 15 days.

« Facility Registration and Product Listing: Cosmetics makers must register
their facilities with the FDA by July 1, 2024 and list their products and
ingredients in the registration.

- Safety Assurance: Manufacturers must prove their products are safe and
meet U.S. safety standards.

- Labeling and Allergen Transparency: Product labels must include domestic
contact information for reporting adverse events and list fragrance allergens.

- Enforcement: The FDA can suspend facility registrations, access records,
and enforce recalls.

At least twenty states, including California, Colorado, Florida, Hawaii, lllinois, lowa,
Maryland, Minnesota, Montana, Mississippi, Nevada, New Jersey, New Mexico,
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New York, Ohio, Oregon, Vermont, Virginia, Washington and Wisconsin, have also
enacted laws regulating chemicals in cosmetics, including 1,4-dioxane, cadmium,
color additives, formaldehyde, mercury, parabens, PFAS, phthalates, methyl alcohol
and methyl methacrylate.

These laws apply not just to the manufacturer but to any “responsible person,”
which MoCRA defines to include a distributor of a cosmetic product whose names
appears on the label. So even if your business is not the manufacturer or is simply
selling a “white label” product provided by a third-party contract manufacturer, it is
essential that you and your manufacturer comply. You don’t want an ugly blemish on
your face, your brand, or your business.

Claim Substantiation

Along with not making drug/disease claims (as well as structure/function claims
for cosmetics), advertising claims must be truthful, not misleading, and properly
substantiated.

Dietary supplement advertisers must be able to support their claims with competent
and reliable scientific evidence. When considering whether a claim is properly
substantiated, the FDA and FTC will ask what experts in the relevant areas of study
would consider adequate. Well-controlled, human clinical trials are the most reliable
form of evidence. Animal and in vitro studies may also be helpful, but they may not
satisfy the substantiation requirements unless such studies are widely considered
an acceptable substitute for human research or human research is not feasible. It is
important to keep in mind that simply finding a study that evaluated an ingredient in
your product is not enough. You must demonstrate that there is a strong relationship
between the ingredient being studied and your product claim. Important factors
include: similarities in formulation; serving size; route/method of administration;
length of exposure; and, frequency of exposure. The quality of the evidence is
always more important than the quantity.

The substantiation requirements for cosmetics are easier to satisfy and do not
generally require scientific proof. Cosmetics claims can be substantiated in a variety
of ways, including product surveys, testimonials, and endorsements, among others.
The rule of thumb is that you must have a reasonable basis for any claim that you
make about a product.

The most successful health and beauty product retailers are creative, understand the
science behind their products, and likewise understand the need for good counsel
to identify the legal lines and how to avoid crossing them. It is possible to create
high-converting advertising copy to sell dietary supplements and cosmetics without
exposing yourself to FDA and FTC enforcement risk. An attorney with in-depth
knowledge of these lines, who also understands marketing and your business
needs, can review, redline, and offer recommendations to avoid advertising pitfalls,
is worth the investment.
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A Word About COVID-19 Advertising

We can keep this brief. If you're selling dietary supplements or cosmetics and you’re
thinking about discussing COVID-19 in your advertising, don’t. You will be putting a
target on your back. You will also be subject to the attack that your advertising could
lead consumers to not take safety precautions or the vaccine. The FTC and FDA
view just about any dietary supplement or cosmetic ad copy that mentions COVID-
19 to be an unsubstantiated drug and disease claim. They have brought and will
continue to bring fierce enforcement action against those who cross this line.

And What About Cannabis?

It's no secret that many states have begun to legalize the use of recreational
cannabis and/or permit retailers to sell non-psychoactive cannabinoids like CBD
containing less than 0.3% THC. At first blush, CBD products may seem like dietary
supplements, right? Like dietary supplements, they have been studied extensively
and marketed to consumers to maintain their overall health and wellbeing. And they
often come in the form of capsules, tinctures, and even gummy candies. However,
unlike dietary supplements, CBD products are not regulated by the FDA. The
agency has recently cracked down on CBD manufacturers that label their products
as “dietary supplements,” sending numerous warning letters that cite this false
characterization along with various drug and disease claims. And technically, CBD
isn’t a “food” either, so selling it as a cooking ingredient may also present risks.
So how can you market your CBD products? Avoid making drug and disease claims
—the FDA has not approved CBD to treat common ailments or even as supplements,
so you cannot advertise your products as treating insomnia even if you have
scientific studies showing otherwise. Instead of this, make more general “feeling”
type claims, such as “keep calm, relax, and enjoy your best life” or claims about the
merits of your product — that it is made from 100% hemp and is free of any chemicals
or additives (so long as that’s true!). And remember, your testimonials must follow
these rules as well. @
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The Basics All Business Coaches
And Financial Publishers Must Know

STEPHEN J. FREELAND - SAM STEIN - RYAN M. POTEET - LAWRENCE COHEN - ELISA A. NEMIROFF

OU’RE USUALLY THE FIRST one logged into the company Slack, but
today there’s already a thread going. The company’s copywriters are
abuzz: “Did you see what happened to Grumpy Goat?” Grumpy Goat is your
competitor in the financial publishing industry. You run a quick Google search. The
FTC just hit Grumpy Goat and its owners with an enforcement action in federal court
targeting its “future earnings” claims. Back on Slack, a copywriter says: “l always like
those guys and their ad copy. | don’t think they ever GUARANTEED future earnings,
but just said things in ads like ‘you COULD make a 70% return’ or ‘it's POSSIBLE
to triple your investment.” We say similar stuff. They just got crushed. Are we next?”

You wonder, is this our company’s fate?

It may be, especially if you don’t do everything possible to quickly get your house in
order. Among other things, you need to review, and either take down or substantially
recalibrate non-compliant ad copy to reduce your risk of an enforcement action.
With an enforcement initiative launched December 2020, called “Operation Income
lllusion,” the FTC announced that it is cracking down on those making false or
misleading promises to consumers about income and financial independence.
Operation Income lllusion is focused on any vertical that is advertised using earnings
claims—business coaching, multi-level marketing, real estate flipping, internet
marketing, and financial publishing among others. lllustrating the FTC’s mindset,
Andrew Smith, Director of the FTC’s Bureau of Consumer Protection, recently
warned: “If someone promises you guaranteed income, but then tells you to pay
them, tell the FTC right away so we can work to shut them down.”

There are three common claim types that need immediate review:
1. Earnings claims;
2. Testimonials; and

3. Material claims that have no substantiation.

The FTC Frowns on Unsubstantiated Earnings Claims

Earnings claims are claims that set a consumer’s expectation of future profits, claims
that some outcomes are what a consumer should expect, or claims that the consumer
will see a certain level of earnings with little experience or effort. Ad copy that makes
quantifiable or purported statements of fact must be substantiated. Because you
don’t have a crystal ball, future earnings claims are impossible to substantiate at the
time the claim is made. Therefore, the FTC frequently deems advertising that tells
or suggests to a consumer that he or she “will” or even “may” earn “x” in the future
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as deceptive. Another type of earnings claim is a “past earnings claim.” These can
be substantiated (the earnings really occurred), so they generally have less risk than
a future earnings claim. However, if you fail to disclose that the past earnings claim
highlights an atypical result and you fail to disclose what your typical results actually
are, the FTC may also attack your past earnings claim as deceptive.

Earnings claims can be express, for example, “Learn how to double your money in
just one week,” “Earn thousands working only 2-3 hours per week,” and “Flipping
houses is easy and will make you millions.” Earnings claims can also be implied.
For example, the FTC contends that displaying images of “guru’s mega-mansions,
yachts, and sports cars can all reasonably be interpreted by consumers as what
consumers should expect to achieve. Earnings claims can also be implied through
charts, tables, or even mathematical calculations that demonstrate possible results.
The FTC may also take issue with claims that “no experience is necessary” and that
consumers can easily replace traditional income.

To avoid earnings claims, you can use puffery in your ad copy. Puffery is a promotional
statement or claim that expresses subjective rather than objective views, which
no “reasonable person” would take literally. Or as the FTC has explained, a “term
frequently used to denote the exaggerations reasonably to be expected of a seller
as to the degree of quality of his product, the truth or falsity of which cannot be
precisely determined.” For example:

- “This course will give you the nuts, bolts, and tools to take your business

through the ceiling and the roof”; or
« “You can go slow like a sloth or you can lead like a lion”; or

- “We’ve had outrageous mind blowing success using our
premium investing strategies.”

Like puffery, there is more flexibility with opinions which (unlike facts) are not capable
of being proven false. But opinions can still present risk because advertising law
focuses on the “net impression” to consumers and therefore a statement that is
literally true may still be deemed deceptive.

This can be confusing for copywriters who may think they can simply restate a
factual claim as an opinion. There is a nuanced and compliant way to do this, and it
is often done the wrong way. For example, “I believe you will double your earnings
with this program” will always be high risk. Other times, a copywriter will try to use
words like “could” or “possible” as in “you could 3X your business.” Even though
literally true, the FTC focuses on the “net impression” to the consumer and contends
that such claims are future earnings claims and therefore deceptive and prohibited.

And these rules are always evolving. In February 2022, the FTC voted to issue an
advance notice of its proposal for a new rule addressing the unfair and deceptive
use of earnings claims. In addition to other topics, the FTC plans to address whether
earnings claims made by agents or others acting on a company’s behalf are ripe
for enforcement action and whether disclosures are automatically required for
certain types of earnings claims. The rulemaking is in its infancy, but it shows the
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FTC’s commitment to expanding its civil penalty authority and pursuing deceptive
earnings claims.

Testimonials Must Follow the Rules Too

Testimonials are effective because they stand out in your copy as candid and
unbiased accounts of how well your offer works. However, the testimonials you
use constitute your advertising. This means that, at minimum, the testimonial must
be honest and accurate. And for the same reason, you cannot guarantee future
earnings. For instance, it would be a mistake to use a testimonial like “I promise that
you’ll scale your business to six figures a month if you take this course.”

Importantly, the FTC expects that testimonials will either be representative of a
typical consumer’s results or expects that the business will clearly and conspicuously
disclaim that the testimonial is an outlier. However, disclosures do not have to be
long or in legalese and can be easily worked into ad copy. For example, before
introducing several testimonials in a video sales letter or other ad copy, you might
say: “Check out what our most motivated, highest-performing students have to say
about their achievements.” This sounds like ad copy, but is also a disclosure.

Finally, you must obtain the endorser’s permission to use their name, likeness, and
testimonial as well as a representation that the testimonial is true and accurate. This
can be done in a stand-alone release agreement or via a clickwrap agreement which
includes key provisions about user-generated content in the hyperlinked terms.

Have Substantiation for Your Performance Claims

What is required to substantiate a claim depends on the claim being made. If an
investment guru states that he or she made $10,000 on a single trade, the FTC
would expect to see brokerage account records that show a $10,000 profit from a
single trade. If a coaching program states that students doubled their income within
two weeks of starting the program, the FTC would expect to see something like
survey data showing student income at the beginning of the program and additional
data two weeks later. The best practice is to maintain a folder with documentation
substantiating each claim in your ad copy.

Other Claims That Are Closely Scrutinized

- “Total Value” Claims — It may be misleading to advertise offers for a total value
that is dramatically higher than what the customer will actually pay. You should
always be able to substantiate that you’ve sold the service for the listed price
or that a competitor has sold a similar service for the listed price.

- “Free” Claims — According to the FTC, “free means free” so anything offered
for free means the customer must not be charged any amount for the product
or service. And if there are any material limitations to the offer, they must be
disclosed to the customer.

« “Superiority” Claims — “Us versus them” claims that convey your product or
service is superior to your competitors should be based on objective data
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compared to similar offerings. Or for a safer alternative, stick to puffery like
“our services are the best in the business.”

- “Limited Offer” Claims — Ever see a claim that an offer will expire in thirty
seconds unless you “click now”? Those offers must be factually accurate or
else they may create a false sense of urgency.

The Time to Review Your Ad Copy is Now

With Operation Income lllusion, any business that makes money by selling how to
make money should reevaluate its ad copy and marketing practices. Often, there
can be resistance with some business people fearing that becoming compliant will
have a negative impact on sales. However, your ad copy can be aggressive and
engaging without putting a target on your back. To be sure, this requires working
with experienced and creative advertising counsel. Many attorneys can spot FTC
compliance issues in ad copy, but some don’t understand that simply saying “don’t
do this” and “don’t do that” isn’t helpful to a copywriter who wants to understand
how to create compliant ad copy and still have a thriving business. With experienced
counsel who understands both the law and marketing, you can craft engaging,
creative, and compliant advertising to evolve from the next Grumpy Goat into a long
term Cash Cow. ®
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How to Make Green Going Green

SAM STEIN - RYAN M. POTEET - YAN REN - CLAIR WISCHUSEN - ELISA A. NEMIROFF

OU OWN A DIRECT-TO-CONSUMER household cleaning product busi-
ness. Although your products are super effective for eliminating grease
and grime, “greener” products are taking more and more of your market
share. Your brand needs a facelift and you have a line of plant-based bathroom
cleaners ready for market entry. Your team insists the products are basically “non-

”

toxic,” “environmentally friendly,” and “biodegradable” even though the products
can cause skin rashes on contact, have ingredients that might harm aquatic life, and
come in plastic bottles. Your copywriter wants to make these “green” claims on the
labels and in 